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HUMAN VALUES VERSUS PROPERTY VALUES
By HOWARD NEWCOMB MORSE *
THE EXISTENCE of sin is guaranteed by God since God created Satan. In
law injustice corresponds to sin. Must injustice survive in order for law to be
consistent with morality? Would the attainment of justice be impossible with-
out the existence of injustice to delineate the contrast? In the words of Sir
Thomas Browne in his Religio Medici: "They that endeavor to abolish vice,
destroy also virtue; for contraries, though they destroy one another, are yet
the life of one another." The civil law is always in a state of flux, but the spir-
itual law is immutable because of its divine origin and consequent infallibility.
The sacred law is primarily concerned with human values, the profane law with
property values; hence the great schism between moral law and temporal law.
The greatest instance of injustice is the fact that the law has cast property values
in the part of the dominant estate and human values in the role of the servient
estate.
If law is to be based at all on morality, we must de-emphasize the import-
ance of property crimes by lessening the punishments therefor. We cannot
attach undue importance to property crimes without detracting from the just
importance due crimes of personal violence, or human crimes, for there is a
vast disproportion in moral importance between the two classes of crimes.
These are the only two types of crimes; all other classifications are superficial.
There should be a vast disproportion in legal importance between the two
classes of crimes so as to make this highly significant sphere of law consistent
with morality. It is simply a question of the relative dignity to be accorded the
human being and the dollar bill. The school of natural law maintains that the
secular law is good and just in direct proportion to how closely it is in concord
with the sectarian law. There is a branch of the school of natural law that
would not only de-emphasize the importance of property values to enhance the
importance of human values, but would abolish the institution of private prop-
erty altogether, and all social barriers as well. Ironically, the proponents of a
classless society were such aristocrats as Count Claude Henri Saint-Simon and
the so-called repentant nobles, Prince Peter Kropotkin and Count Leo N. Tol-
stoy. There should be no capital punishment, completely discretionary terms,
life terms, or long terms meted out for property crimes. Homicide and theft
illustrate in the mundane law what is enjoined by the Eighth and Sixth Coin-
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mandments respectively. Since killing is the ultimate in crimes of violence,
the Eighth Commandment, which condemns the greatest of human crimes, the
taking of human life, includes within its condemnation by necessary implication
all lesser crimes against the flesh of man, such as mayhem and assaults with
certain intents.
Whether the ulterior intent or motive that directs an act is good or bad
makes no difference to the criminal law but makes a substantial difference to the
moral law. The Eighth and Sixth Commandments apply only when the ulterior
intent or motive is bad. And the concepts of good and evil are moral standards
and represent the sectarian law rather than the secular law although these con-
cepts have their temporal counterparts-justice and injustice. Just as equity
follows the law, so law is supposed to follow morality. This is an example of
the conflict between law and morality, of the perfection of morality and of the
imperfection of law. The only way to have a perfect system of law would be
to abolish every delict and crime which in morality is either a virtue or at least
not a sin for, as Aristotle wrote in his Ethica Nicomachea, "all that is unfair is
unlawful, but not all that is unlawful is unfair."
In the criminal law a man is presumed innocent of crime until proved guilty
beyond a reasonable doubt or, if the evidence against him is entirely circum-
stantial, to a moral certainty. The word "innocent" in the canonical law de-
notes goodness, or an absence of sin. In the canonical law a man is presumed
bad or evil because he was born that way (the doctrine of original sin). In
the canonical law the words "bad" and "evil" import guilt. There is a strong
presumption, which is rebuttable, in favor of the continuance of a condition
once it is established as existing. In the canonical law the strong presumption,
also rebuttable, of the badness or sinfulness of a man is overturned by proof
to a moral certainty of his having received the holy sacrament of baptism.
Suppose a man is unjustly convicted of a crime on the same day he is baptized-
here is the ironic example of a man becoming bad in law and good in morality
on the same day! If his conviction is for a property crime with a good motive
or ulterior intent, the irony is enhanced.
In the canonical law original sin can be removed only by baptism. In
the civil and criminal law injustice can be removed only by making law com-
pletely consistent with morality. Every instance or inconsistency between law
and morality is a moral lacuna in the legal system. This writer pleads not for
the coexistence of law and morality but for the coextensiveness of the two.
This author advocates a law-morality monotheism. In the moral law today,
as interpreted by clergymen in their sermons, the accent is not on punishment
for committing sins but on reward for not committing sins. In the criminal
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law today the accent is not on reward for not committing crimes but on punish-
ment (sometimes called "rehabilitation") for committing crimes. It is the
difference between "Be good" and "Do not be bad," the difference between a
mandatory and a prohibitory injunction. It is the difference between the nega-
tive wording of the Confucianist Golden Rule, announced five centuries before
Christ, on the one hand, and the positive wording of the Platonic Golden Rule,
announced three and a half centuries before Christ, and the Christian Golden
Rule, on the other. It is entirely a matter of accent. Instead of "Thou shalt
not steal", it could have been "Thou shalt be honest." The former suggests
more punishment than reward, the latter more reward than punishment.
Reward and punishment are like the two sides of a coin. Sometimes the same
act brings forth reward from the sectarian law and punishment from the
secular law; in such an instance the coin whose sides are reward and punish-
ment would have an impression of Christ on one side and an impression of
Caesar on the other. Law and morality should form a diptych with the latter
at the left containing a portrait depicting the features of Christianity and the
former at the right containing the picture of a mirror reflecting the portrait.
Canonical law and civil law sometimes adopt an analgous approach to
problems. For example, sacred law in interpreting the Sixth Commandment
bases the distinction in moral seriousness between a mortal and a venial sin on
the value of the stolen property, just as the profane law distinguishes between
grand and petit larceny. Also, thefts separate in point of time by the same
person from the same person of several articles of personal property, indi-
vidually of small value but of large value in combination, will constitute neither
a mortal sin nor grand larceny. On the other hand, sectarian law and secular
law frequently use opposite approaches. For example, spiritual law holds that
it is no sin to gamble if the money gambled belongs to the wagerer, if he does
not deprive his family of necessaries, and if everyone has an equal chance to
win, but temporal law in the United States makes gambling a crime (except
for general gambling in Nevada, bingo and raffles for eleemosynary purposes
in New Jersey, and parimutuel gambling in certain states).
The arbitrary amounts varying widely from state to state which divide
the felony grand larceny from the misdemeanor petit larceny are much too low
and the terms of years specified for grand larceny are much too excessive. In
Virginia a court has the power to sentence a man to ten years for a five dollar
theft and thus to make him serve a punishment at the astoundingly cruel ratio
of one penny per week! This alone is enough to stamp a state as primitive
rather than progressive. Every instance of a specific sum of money being men-
tioned in any criminal statutes of any state should be re-examined in the light
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of prevailing conditions-the buying power of the dollar, the average wage,
the cost of living, etc. Many penal statutes which refer to a particular amount
of money were enacted a very long time ago. In every instance, not just in
grand larceny statutes but in all such statutes, the specified sum should be
raised a great deal.
There should always be maximum terms prescribed for both human crimes
and property crimes. The maximum terms for property crimes should never
be severe even for the most serious property offenses, such as robbery. There
should never be minimum terms provided for either crimes against the person
or crimes against property because the whole conception of minimum terms is
too harsh. Much greater justice is attained by having state legislatures provide
with particularity the length of terms to be imposed as punishments for crimes,
leaving little leeway to the courts, for the reason that there is safety in numbers
-a man after conviction is safer when primarily at the mercy of the past handi-
work of a hundred legislators than when primarily at the mercy of the future
handiwork of one judge just as a man before verdict is safer when at the mercy
of twelve jurors than when at the mercy of one judge.
If we were to weigh personal rights and property rights on the scales
of justice, the latter would tip the scales of justice immediately with a resound-
ing thud. The conflict between human values and property values is but the
reflection of the conflict between Christianity and commercialism, and the
proximity in time and space between the two is frequently both amazing and
appalling. Very often the money-changers whom Christ drove from the temple
have set up shop next door or around the corner. Lest we forget, man, not
gold, was made in the image of God.
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